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DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is aclaimfor worker's conpensati on benefits under the
Longshore and Harbor Wbrkers' Conpensation Act, as anmended (33
U.S.C. 8901, et seq.), herein referred to as the "Act." The
hearing was held on April 27, 2000 in New London, Connecti cut,
at which tine all parties were given the opportunity to present



evi dence and oral argunents. Post-hearing briefs were not
requested herein. The following references will be used: TR
for the official hearing transcript, ALJ EX for an exhibit
offered by this Adm nistrative Law Judge, CX for a Claimnt's
exhibit, and RX for an Enployer's exhibit. This decision is
being rendered after having given full consideration to the
entire record.

Post - heari ng evidence has been admtted as:

Exhi bit No. [tem Filing
Dat e
CX 7 Cl ai mant' s Septenber 9, 1999 04/ 2
8/ 00
deposition testinony
RX 6 Deposition Notice relating to
05/ 05/ 00

the taking of the deposition of
J. Bernard L. Gee, MD

CX 8 Attorney O son’'s letter

05/ 15/ 00
filing the

CX 9 Notices relating to the taking

05/ 15/ 00
of the deposition of Edw n Newman

CX 10 Attorney Oson’s letter 05/ 30/ 00
filing the

CX 11 Original Transcript of the 05/ 30/ 00

May 12, 2000 deposition of
M . Newman

RX 7 Attorney Oberlatz’s letter

06/ 08/ 00
filing

RX 8 Decedent’ s master personnel

06/ 08/ 00
records

CX 12 Attorney Enbry’'s letter 06/ 29/ 00
filing his

CX 13 Fee Petition



RX 8A Enpl oyer’ s conments thereon 06/ 29/ 00

RX 9 Attorney Qberlatz' s letter

08/ 18/ 00
filing

RX 10 Dr. CGee’s Curriculum Vitae 08/ 18/ 00

RX 11 Sept ember 6, 1995 Surgi cal 08/ 18/ 00
Pat hol ogy Report

RX 12 Decedent’ s November 3, 1991 08/ 18/ 00
chest x-ray report

RX 13 May 19, 2000 Original Transcript 08/18/00

of Dr. Gee’ s deposition testinony

The record was closed on August 18, 2000 as no further
docunents were fil ed.

Stipul ati ons and | ssues

The parties stipulate, and | find:

1. The Act applies to this proceeding.

2. Decedent and the Enpl oyer were in an enpl oyee-enpl oyer
relationship at the relevant tines.

3. On Novenber 9, 1995 Decedent passed away.

4. Cl ai nant gave the Enployer notice of her husband's
injury and death in a tinely fashion.

5. Claimant filed a tinmely claimfor conpensation and the
Empl oyer filed a tinmely notice of controversion.

6. The parties attended an i nformal conference on June 23,
1999.

7. The applicable average weekly wage is $391.22, the
Nati onal Average Weekly Wage as of the date of death.

8. The Enpl oyer has paid no benefits herein.

The unresol ved issues in this proceeding are:



1. VWhether Decedent was exposed to asbestos in the course
of his maritime enploynent.

2. \Vhether Decedent's lung cancer is causally related to
his maritime enpl oynment.

3. If so, whether he passed away because of such injury.

4. Claimant's entitlement to Death Benefits, interest on
past due benefits and paynent of any unpaid nmedical bills
related to Decedent's alleged work-related injury.

5. \het her Decedent's son, David, is entitled to survivor's
benefits.

6. Section 8(f) of the Act has been withdrawn as an issue
her ei n.

SUMVARY OF THE EVI DENCE

John J. Pringer, Jr. ("Decedent" herein), who was born on
February 1, 1924 and who had an enploynent history of nanual
| abor, began working on Septenber 6, 1962 as a planner at the
Groton, Connecticut shipyard of the Electric Boat Corporation
then a division of the General Dynami cs  Corporation
("Employer™), a maritime facility adjacent to the navigable
waters of the Thanmes River where the Enployer builds, repairs
and overhaul s submarines. As a planner Decedent did a "lot of
inventory control”™ and "for a long tine his office was right
down in the yard," Cl ai mant remarking, "And he had to go in and

out of the boats a lot." Decedent went on the boats daily and,
at the end of the day when he canme home from work, his clothes
woul d "be dirty" and Clai mant would "just wash them " Decedent

did not discuss with Claimant his specific job duties,
apparently because of U. S. Navy/ Depar t ment of Def ense
regul ati ons relating to the disclosure of classified
information, especially as nuclear submarines formthe bul wark
of the U.S. Arned Forces, and Cl ai nant was unable to testify as
to whether Decedent had been exposed to asbestos or other
pul monary irritants at the shipyard. Decedent wor ked twenty-
four (24) years in the Planning Departnent and he took an "early
retirenent” on January 31, 1986, taking advantage of the
Empl oyer's so-called "golden handshake." He did not retire
because of any physical problens and, according to Cl ai mant,
Decedent "was a very happy retiree." (CX 7 at 3-8)

Decedent, who worked four or five years, part-tinme three
days a week, at a local departnment store solely to keep busy,
began to experience breathing problems in 1994 and Cl ai mant
noticed that just about any physical exertion caused himto be
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short of breath. Decedent was usually reluctant to go see a
doctor for any problem but he finally decided to got to the
Montville Health Clinic to have his pulnmnary condition
eval uated. X-rays showed a problemin his |lungs and he was sent
to Dr. Deren, a pulnonary specialist, for further tests; these
tests showed a suspicious mass in his lungs, a tunor which
turned out to be malignant. Decedent underwent chenot herapy and
radi ati on and his condition rapidly deteriorated. Dr. Deren did
not tell Claimnt the etiology of that tunmor but "he m ght have
saidit to my husband."” Claimnt spoke to Dr. Deren "only once"
but she did testify that "he (the doctor) did think so," i.e.,
that the tunor m ght be work-rel ated. Decedent was seen by Dr.
Slater "a couple of tinmes." Decedent had "a very, very slight
smal | stroke" in 1991, was hospitalized at the Backus Hospital
and rel eased the next day. He recovered conpletely from that
stroke with no paralysis or residual disability. Decedent also
suffered from a peptic ulcer and several attacks of the gout
"quite a few years back."” He had no cardiac problens, Claimnt
remar ki ng that her husband "was a pretty healthy guy.” He did
snoke cigarettes "when he was in the service and when we were
first married (on November 8, 1947) (CX 2), but "he gave them
up... (a)bout 30 or 40 years ago."” (CX 7 at 9-16)

Decedent passed away on November 9, 1995 and Dr. Beth
Herrick has certified as the i medi ate cause of death "cardio-
pul monary arrest” due to or as a consequence of "lung cancer."”
(CX 4) Claimant was living with Decedent at the time of his
death and she has not remarried. (TR 19-25)

On the basis of the totality of this record and having
observed the deneanor and heard the testimny of a credible
Claimant, | nmake the follow ng:

Fi ndi ngs of Fact and Concl usi ons of Law

This Adm nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
wi tnesses, to weigh the evidence and draw his own inferences
fromit, and he is not bound to accept the opinion or theory of
any particular nedical exam ner. Banks v. Chicago Gain
Trimrers Association, Inc., 390 U S. 459 (1968), reh. deni ed,
391 U.S. 929 (1969); Todd Shipyards v. Donovan, 300 F.2d 741
(5th Cir. 1962); Scott v. Tug Mate, Incorporated, 22 BRBS 164,
165, 167 (1989); Hite v. Dresser Cui berson Punping, 22 BRBS 87,
91 (1989); Anderson v. Todd Shipyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985);
Seaman v. Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981);
Brandt v. Avondal e Shi pyards, Inc., 8 BRBS 698 (1978); Sargent
v. Matson Termnal, Inc., 8 BRBS 564 (1978).

The Act provides a presunption that a claimcones withinits
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provisions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as nmuch to the nexus between an enpl oyee's mal ady and
his enploynent activities as it does to any other aspect of a
claim™ Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C
Cir. 1976), cert. denied, 429 U S. 820 (1976). Cl ai mant's
uncontradicted credible testinony alone may constitute
sufficient proof of physical injury. Golden v. Eller & Co., 8
BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980); Hanpton v.
Bet hl ehem Steel Corp., 24 BRBS 141 (1990); Anderson v. Todd
Shi pyards, supra, at 21; Mranda v. Excavation Construction,
Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not di spense with
the requirenment that a claimof injury nmust be nmade in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prim facie" case. The Suprene Court has held that

“[a] prima facie ‘claim for conpensation,” to which the
statutory presunmption refers, nust at |east allege an injury
that arose in the course of enploynent as well as out of
enpl oynent." United States Indus./Fed. Sheet Metal, Inc., v.

Director, Ofice of Wborkers' Conpensation Prograns, u.s. Dep t
of Labor, 455 U. S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633
(CRT) (1982), revig Riley v. U S. Indus./Fed. Sheet Metal, Inc.,
627 F.2d 455 (D.C. Cir. 1980). Mor eover, "the mere existence
of a physical inpairment is plainly insufficient to shift the
burden of proof to the enpl oyer. |d. The presunption, though,

i s applicable once claimnt establishes that he has sustained an
injury, i.e., harm to his body. Preziosi v. Controlled
| ndustries, 22 BRBS 468, 470 (1989); Brown v. Pacific Dry Dock
| ndustries, 22 BRBS 284, 285 (1989); Trask v. Lockheed
Shi pbui | ding and Construction Company, 17 BRBS 56, 59 (1985);
Kelaita v. Triple A. Machi ne Shop, 13 BRBS 326 (1981).

To establish a prima facie claim for conpensation, a
claimant need not affirmatively establish a connection between
work and harm Rather, a <claimant has the burden of
establishing only that (1) the cl ai mant sustai ned physical harm
or pain and (2) an accident occurred in the course of
enpl oynment, or conditions existed at work, which could have
caused the harmor pain. Kier v. Bethlehem Steel Corp., 16 BRBS
128 (1984); Kelaita, supra. Once this prim facie case is
establ i shed, a presunption is created under Section 20(a) that
the enployee's injury or death arose out of enploynent. To
rebut the presunption, the party opposing entitlenment nust
present substantial evidence proving the absence of or severing
the connection between such harm and enploynment or working
conditions. Parsons Corp. of California v. Director, OACP, 619
F.2d 38 (9th Cir. 1980); Butler v. District Parking Managenent
Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v. Bath Iron Works
Corp., 22 BRBS 301, 305 (1989); Kier, supra. Once cl ai mant
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est abli shes a physical harm and working conditions which could
have caused or aggravated the harmor pain the burden shifts to
t he enployer to establish that claimant's condition was not
caused or aggravated by his enpl oynment. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. CGeneral Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no |onger
controls and the record as a whole nust be evaluated to
determ ne the issue of causation. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Vol pe v. Northeast Marine Term nals, 671 F.2d
697 (2d Cir. 1981); Holnmes v. Universal Maritime Serv. Corp., 29
BRBS 18 (1995). 1In such cases, | nmust weigh all of the evidence
rel evant to the causation i ssue. Sprague v. Director, OANCP, 688
F.2d 862 (1st Cir. 1982); Hol nes, supra; MacDonald v. Trailer
Marine Transport Corp., 18 BRBS 259 (1986).

To establish a prima facie case for invocation of the
Section 20(a) presunption, claimnt nust prove that (1) he
suffered a harm and (2) an accident occurred or working
conditi ons exi sted which could have caused the harm See, e.g.,
Nobl e Drilling Conpany v. Drake, 795 F.2d 478, 19 BRBS 6 (CRT
(5th Cir. 1986); Janes v. Pate Stevedoring Co., 22 BRBS 271

(1989). If claimant's enpl oynent aggravates a non-work-rel at ed,
under | yi ng di sease so as to produce i ncapacitating synptons, the
resulting disability is conpensable. See Rajotte v. GCeneral

Dynam cs Corp., 18 BRBS 85 (1986); Gardner v. Bath Iron Wrks
Corp., 11 BRBS 556 (1979), aff'd sub nom Gardner v. Director,
ONCP, 640 F.2d 1385, 13 BRBS 101 (1st Cir. 1981). |If enployer
presents substantial evidence sufficient to sever the connection
bet ween cl aimant's harm and his enploynent, the presunption no
| onger controls, and the i ssue of causation nust be resol ved on
t he whol e body of proof. See, e.g., Leone v. Seal and Term nal
Corp., 19 BRBS 100 (1986).

Enpl oyer contends that Claimnt did not establish a prim
facie case of causation and, in the alternative, that there is
substanti al evidence of record to rebut the Section 20(a), 33
U S.C. 8920(a), presunption. The Board has held that credible
conpl ai nts of subjective synptons and pain can be sufficient to
establish the el ement of physical harm necessary for a prim
facie case for Section 20(a) invocation. See Syl vester v.
Bet hl ehem Steel Corp., 14 BRBS 234, 236 (1981), aff'd, 681 F.2d
359, 14 BRBS 984 (5th Cir. 1982). Moreover, | may properly rely
on Claimant's statenments to establish that her husband
experienced a work-related harm and as it is undisputed that a
wor k acci dent occurred which could have caused the harmif the
record establishes that a work accident occurred which could
have caused the harm thereby invoking the Section 20(a)
presunption. See, e.g., Sinclair v. United Food and Commerci al
Wor kers, 23 BRBS 148, 151 (1989). Moreover, Enployer's general
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contention that the <clear weight of the record evidence
establi shes rebuttal of the pre-presunption is not sufficient to
rebut the presunption. See generally Mffleton v. Briggs Ice
Cream Co., 12 BRBS 445 (1980).

The presunmption of causation can be rebutted only by
"substantial evidence to the contrary" offered by the enpl oyer.
33 U.S.C. § 920. What this requirement means is that the
enpl oyer nust offer evidence which negates the connection
bet ween the all eged event and the alleged harm In Caudill v.
Sea Tac Al aska Shipbuilding, 25 BRBS 92 (1991), the carrier
of fered a nedi cal expert who testified that an enpl oynent injury
did not "play a significant role" in contributing to the back
trouble at issue in this case. The Board held such evidence
insufficient as a matter of lawto rebut the presunption because
the testinony did not negate the role of the enployment injury
in contributing to the back injury. See also Cairns v. Mtson
Termnals, Inc., 21 BRBS 299 (1988) (nedical expert opinion
which did entirely attribute the enployee’s condition to non-
wor k-rel ated factors was nonethel ess insufficient to rebut the
presunption where the expert equivocated somewhat on causation
el sewhere in his testinony). VWhere the enployer/carrier can
of fer testinony which negates the causal |ink, the presunption
is rebutted. See Phillips v. Newport News Shipbuilding & Dry
Dock Co., 22 BRBS 94 (1988) (nedical testinony that claimnt’s
pul monary probl enms are consistent with cigarette snoking rather
t han asbestos exposure sufficient to rebut the presunption).

For the nost part only nedical testinony can rebut the
Section 20(a) presunption. But see Brown v. Pacific Dry Dock,
22 BRBS 284 (1989) (holding that asbestosis causation was not
establi shed where the enployer denonstrated that 99% of its
asbest os was renoved prior to the claimant’s enploynment while
the remaining 1% was in an area far renpved from the cl ai mant
and renoved shortly after his enpl oynent began). Factual issues
cone in to play only in the enployee s establishnent of the
prima facie el ements of harm possi bl e causation and in the | ater
factual determ nation once the Section 20(a) presunption passes
out of the case.

Once rebutted, the presunption itself passes conpletely out
of the case and the issue of causation is determ ned by
examning the record “as a whole”. Hol mes v. Universal
Maritime Services Corp., 29 BRBS 18 (1995). Prior to 1994, the
“true doubt” rule governed the resolution of all evidentiary
di sputes under the Act; where the evidence was in equipoise, all
factual determ nations were resolved in favor of the injured
enpl oyee. Young & Co. v. Shea, 397 F.2d 185, 188 (5" Cir.
1968), cert. denied, 395 U S. 920, 89 S. Ct. 1771 (1969). The
Suprene Court held in 1994 that the “true doubt” rule violated



the Adm nistrative Procedure Act, the general statute governing
all admnistrative bodies. Director, OANP v. Geenwch
Collieries, 512 U S. 267, 114 S. Ct. 2251, 28 BRBS 43 (CRT)
(1994). Accordingly, after G eenwich Collieries the enployee
bears the burden of proving causation by a preponderance of the
evi dence after the presunption is rebutted.

As the Enpl oyer disputes that the Section 20(a) presunption
is invoked, see Kelaita v. Triple A Machi ne Shop, 13 BRBS 326
(1981), the burden shifts to enployer to rebut the presunption
with substantial evidence which establishes that claimnt’s
enpl oynent did not cause, contribute to, or aggravate his
condi ti on. See Peterson v. General Dynam cs Corp., 25 BRBS 71
(1991), aff’d sub nom Insurance Conpany of North Anmerica V.
U.S. Dept. of Labor, 969 F.2d 1400, 26 BRBS 14 (CRT)(2d Cir.
1992), cert. denied, 507 U.S. 909, 113 S. Ct. 1264 (1993); Obert
v. John T. Clark and Son of Maryland, 23 BRBS 157 (1990); Samv.
Loffland Brothers Co., 19 BRBS 228 (1987). The unequivoca
testimony of a physician that no rel ationship exists between an
injury and a claimant’s enploynment is sufficient to rebut the
presunption. See Kier v. Bethlehem Steel Corp., 16 BRBS 128
(1984). If an enployer submts substantial countervailing
evidence to sever the connection between the injury and the
enpl oynent, the Section 20(a) presunption no | onger controls and
t he issue of causation nmust be resolved on the whole body of
proof. Stevens v. Tacoma Boatbuilding Co., 23 BRBS 191 (1990).
This Adm ni strative Law Judge, in wei ghing and eval uating all of
t he record evidence, may pl ace greater wei ght on the opinions of
t he enpl oyee’ s treating physician as opposed to the opinion of
an exam ning or consulting physician. In this regard, see
Pietrunti v. Director, OACP, 119 F.3d 1035, 31 BRBS 84 (CRT)(2d
Cir. 1997). See also Anpbs v. Director, OANCP, 153 F.3d 1051 (9"
Cir. 1998), amended, 164 F.3d 480, 32 BRBS 144 (CRT) (9" Cir.
1999).

The U.S. Court of Appeals for the First Circuit has
consi dered the Enployer’s burden of proof in rebutting a prinma
faci e clai munder Section 20(a) and that Court has issued a nost
significant decision in Bath Iron Wrks Corp. v. Director, OACP
(Shorette), 109 F.3d 53, 31 BRBS 19(CRT)(1st Cir. 1997).

In Shorette, the United States Court of Appeals for the
First Circuit held that an enpl oyer need not totally rule out
any possi bl e causal relationship between a cl ai mant’ s enpl oynment
and his condition in order to establish rebuttal of the Section
20(a) presunption. The court held that enployer need only
produce substantial evidence that the condition was not caused
or aggravated by the enploynent. 1d., 109 F.3d at 56,31 BRBS at
21 (CRT); see also Bath Iron Wrks Corp. v. Director, OANCP
[Hartford], 137 F.3d 673, 32 BRBS 45 (CRT)(1st Cir. 1998). The
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court held that requiring an enployer to rule out totally any
possi bl e connecti on between the injury and the enploynent goes
beyond the statutory |anguage presum ng the conpensability of
the claim “in the absence of substantial evidence to the
contrary.” 33 U.S.C. 8920(a). See Shorette, 109 F. 3d at 56, 31

BRBS at 21 (CRT). The totally “ruling out” standard was
recently addressed and rejected by the Court of Appeals for the
Fifth and Seventh Circuits as well. Conoco, Inc. v. Director

ONCP [Prewitt], 194 F.3d 684, 33 BRBS 187(CRT)(5th Cir. 1999);
American Grain Trinmmers, Inc. v. OACP, 181 F.3d 810, 33 BRBS
7T1(CRT)(7th Cir. 1999); see also OKelley v. Dep't of the
Armmy/ NAF, 34 BRBS 39 (2000); but see Brown v. Jacksonville
Shi pyards, Inc., 893 F.2d 294, 23 BRBS 22 (CRT)(11th Cir. 1990)
(affirmng the finding that the Section 20(a) presunption was
not rebutted because no physician expressed an opinion “ruling
out the possibility” of a causal relationship between the injury
and the work).

In the case at bar, Cl ai mnt all eges that her husband' s | ung
cancer resulted, in part, fromhis exposure to and i nhal ati on of
asbestos dust and fibers at the Enployer's shipyard. On the
ot her hand, the Enployer submts (1) that Decedent was not
exposed to asbestos at the shipyard and (2) that his | ung cancer
is due solely to his extensive cigarette snmoking history.

As the Enpl oyer has presented substantial evidence severing
the connection between the alleged bodily harm i.e., lung
cancer, and his maritinme enploynment, the presunption falls out
of the case, does not control the result and I shall now wei ght
and evaluate all of the record evidence.

| njury

The term"injury" neans accidental injury or death arising
out of and in the course of enploynent, and such occupati onal
di sease or infection as arises naturally out of such enpl oyment
or as naturally or wunavoidably results from such accidenta
injury. See 33 U S.C. 8902(2); U S. Industries/Federal Sheet
Metal, Inc., et al., v. Director, Ofice of Workers Conpensati on
Programs, U.S. Departnent of Labor, 455 U. S. 608, 102 S.Ct. 1312
(1982), revig Riley v. US. Industries/Federal Sheet Metal,
Inc., 627 F.2d 455 (D.C. Cir. 1980). A work-rel ated aggravation
of a pre-existing condition is an injury pursuant to Section
2(2) of the Act. Gardner v. Bath Iron Wrks Corporation, 11
BRBS 556 (1979), aff'd sub nom Gardner v. Director, OANCP, 640
F.2d 1385 (1st Cir. 1981); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Janusziewi cz v. Sun Shipbuilding and Dry Dock
Conpany, 22 BRBS 376 (1989) (Decision and Order on Remand);
Johnson v. Ingalls Shipbuilding, 22 BRBS 160 (1989); Mudrid v.
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Coast Marine Construction, 22 BRBS 148 (1989). Moreover, the
enpl oynment -rel ated i njury need not be the sole cause, or primry
factor, in a disability for conpensation purposes. Rather, if
an enploynent-related injury contributes to, conmbines with or
aggravates a pre-existing disease or underlying condition, the
entire resultant disability is conpensable. Strachan Shipping
v. Nash, 782 F.2d 513 (5th Cir. 1986); |ndependent Stevedore Co.
v. O Leary, 357 F.2d 812 (9th Cir. 1966); Kooley v. Marine
| ndustries Northwest, 22 BRBS 142 (1989); M jangos v. Avondal e
Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. General Dynam cs
Corp., 18 BRBS 85 (1986). Al so, when claimnt sustains an
injury at work which is followed by the occurrence of a
subsequent injury or aggravation outside work, enployer is
liable for the entire disability if that subsequent injury is
t he natural and unavoi dabl e consequence or result of the initial
work injury. Bl udwort h Shi pyard, Inc. v. Lira, 700 F.2d 1046
(5th Cir. 1983); Mjangos, supra; Hicks v. Pacific Marine &
Supply Co., 14 BRBS 549 (1981). The terminjury includes the
aggravati on of a pre-existing non-work-related condition or the
conbi nati on of work- and non-work-rel ated conditions. Lopez v.
Sout hern Stevedores, 23 BRBS 295 (1990); Care v. WWATA, 21 BRBS
248 (1988).

I n occupational disease cases, there is no "injury" unti
the accunulated effects of the harnful substance manifest
t hensel ves and cl ai mant beconmes aware, or in the exercise of
reasonable diligence or by reason of nedical advice should
beconme have been aware, of the relationship between the
enpl oynent, the disease and the death or disability. Travelers
| nsurance Co. v. Cardillo, 225 F.2d 137 (2d Cir. 1955), cert.
deni ed, 350 U.S. 913 (1955). Thorud v. Brady-Ham |ton Stevedore
Conmpany, et al., 18 BRBS 232 (1987); Ceisler v. Colunbia
Asbestos, Inc., 14 BRBS 794 (1981). Nor does the Act require
that the injury be traceable to a definite tine. The fact that
claimant's injury occurred gradually over a period of tinme as a
result of continuing exposure to conditions of enploynent is no
bar to a finding of an injury within the neaning of the Act.
Bath Iron Works Corp. v. White, 584 F.2d 569 (1st Cir. 1978).

In the case at bar, the record reflects the Septenber 29,
1995 Sunmmary of Dr. M chael M Deren and | find npost significant
the history report given to the doctor at the tinme of the
adm ssion (RX 2):

OPERATI VE PROCEDURES: 9/ 26/ 95 - Chest t ube i nsertion,
pericardial w ndow.

HI STORY: This 71 year-old white male was admtted to the

hospital with | eft pleural effusion, pericardial effusion. The
patient is a long-term snoker, 1 to 2 packs of cigarettes per
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day and had worked at EB for 30 years as a planner and
apparently had no exposure to asbestos at the shipyard. He was
hospitalized in 1991, with a right hem paresis secondary to a
| eft cerebral stroke and is fully resolved. He has been treated
with aspirin alone. Over the past year he had noted increasing
shortness of breath, decreased appetite and 10 to 15 pound
wei ght | oss. He was eval uated for weakness and shortness of
breath at the Mountfield Health Clinic 3 weeks ago. Chest x-ray
showed white out of the left |ung. He was then referred for
further evaluation and treatnment. He was admtted to the
hospital ...

: The echocardi ogramprior to this showed a | arge tunor rising
from the left mainstem bronchus extending into and occupying
nost of the volume of the left atrium and a |arge pericardia
effusion with mld tanponade. Hi s chest x-ray showed the white
out. His chest CT scan showed a conplex mass in the left hilum
obstructing the |left Iower I|obe bronchus wth leftward
medi astinal shift and with left | ower |obe atelectasis, a |large
left pleural effusion, a large pericardial effusion and
medi asti nal adenopat hy. The right lung was clear. He noted
mar ked i nprovenent in his synptomatol ogy follow ng rel ease of
hi s pericardial tanponade. The results of this however did not
denonstrate evidence for tunor. Initially but subsequent
di agnosi s denonstrated squanmous cell carcinoma.

The patient was extrenmely anxious to | eave and as a consequence,
his chest tube was renoved and he was allowed to go hone. He

was seen prior to discharge by Dr. Peschel. He was placed on
hospi ce. It was felt that he would have some chenot herapy
and/ or radi ation therapy dependi ng upon the patient's w shes and
coordination with Dr. Slater. His pericardial biopsy and
pericardial fluid showed pericardial tissue with nmesothelial
cell hyperplasia, chronic inflanmmation, hyperplastic |ynph

nodes, the xiphoid wi th hemat opoi etic bone marrow el ements. The
pericardial fluid block which was negative for malignancy. A
whol e body bone scan showed no evidence of abnormalities. The
exact tissue diagnosis was not known at the time of discharge
but he was to be followed up by Dr. Slater and have either a
| ung bi opsy or further biopsy to docunent the tissue type. He
was then discharged to be followed up in the office.

DI SCHARGE DI AGNCSES: 1. Locally advanced squamous cell
carci noma of the |ung.
2. Chronic obstructive pul nonary
di sease.
3. Post status left cerebrovascul ar
acci dent, 1991, wi t hout neur ol ogi c
resi dual
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4. History of gout.
5. Peri cardi al effusion.

| also note that Dr. Mandeep S. Dham took the follow ng
personal and social history fromthe Decedent at the tinme of his
Oct ober 3, 1995 admissionto L & MHospital for chenotherapy and
radi ati on therapy (RX 3):

PERSONAL & SOCI AL HI STORY: The patient lives in Montville with
his wfe. He works at Electric Boat but has not had any
exposure to asbestos. He drinks al cohol occasionally. He has
two sons who live locally. There is no famly history of any
cancer. He is a snoke o (sic). He has two sons who live
locally. There is no famly history of any cancer. He is a
snmoker of one to two packs per day for the past 60 years.

FAM LY HI STORY: Negative for any cancer in the i mediate fam|ly.

REVI EW OF SYSTEMS: Essentially as per history of present
illness.

The doctor gave this (RX 3):
| MPRESSI ON:

1. Locally advanced, poorly differentiated squanobus ce

[
carcinoma of lung involving left main stem bronchus wth
direct extension into pericardiumand |eft atriumwth | eft
l ung atelectasis and pl eural effusion.

Chroni c obstructive pul nonary di sease.

Hi story of tobacco abuse.

Hi story of gout.

a & W DN

Prior history of stroke, conpletely resol ved.

According to the doctor, the pros and cons of conbined
radi ot herapy have been di scussed with the patient previously by
Dr. Slater and Dr. Peschel. | briefly went over the conmon
toxicities associated with conbi ned radi ot herapy including the
unusual toxicities of chenotherapy agents and the conbination
t hereof. The patient is agreeable to initiation of treatnent
and will be started on treatnent today.

The record al so contai ns the Septenber 26, 1995 Consultation

Report of Dr. Dennis Slater wherein the doctor took the
following history report (RX 1):

13



The patient is a 71 year-old white male with a poorly
differentiated squanmous cell carcinom involving the
left main stem bronchus, pericardial and left pleural

ef fusions, for evaluation. The patient is a long term
snmoker of 1-2 packs per day for the past 60 years. He
wor ked at Electric Boat for 30 years as a pl anner, but
had no exposure to asbestos in the shipyard. He was
hospitalized in 1991 for a right hem paresis secondary
to a left cerebral stroke, which fully resolved, and
was treated with aspirin alone. Over the past year he
has noted worsening exertional dyspnea, slight
dimnution in his appetite, and a 10-15 pound wei ght
| oss. He was eval uated for weakness and shortness of
breath at the Montville Health Clinic 3 weeks ago.
Chest x-ray showed a withe-out of the left lung field.
ABG on room air - 7.44, pCO2 41, pO2 80. Fi beroptic
bronchoscopy on 09/06/95 revealed a near-tota

occlusion of the left mainstembronchus, 1 cmfromthe

cari na. The trachea and right-sided bronchi were
nor mal . Bi opsies revealed a poorly differentiated
squamous cell carcinoma... Chest CT scan on 09/25/95
showed a conplex mass in the left hilum obstructing
the left |lower |obe bronchus, left-ward medi asti nal
shift with left lower |obe atelectasis, large |eft
pl eural effusion, a large pericardial effusion and
medi asti nal adenopat hy. The right lung was clear.
Cranial CT scan and abdom nal CT scan were negative
for netastatic disease. An echocardi ogram this

nmorni ng showed a |arge tunor arising from the left
mai nst em bronchus, extending into and occupyi ng npst
of the volume of the left atrium and a |arge
pericardial effusion with mld tanponade.

Today, the patient claims to be confortable at rest
and specifically denies any chest pain, cough or

sputum production, henoptysis, or back pain. He
admts to less than one block and one flight DOE
(dyspnea on exertion). He deni es any shortness of

breath with change in positive or Val sal va naneuvers,
dysphagi a, hoarseness, dizziness or syncope. The DOE
and wei ght | oss have been very slowly progressive over
one year and he denies any acute synptons over the
past few weeks. ..

Past medical history is remarkable for a probable | eft
m ddl e cerebral artery stroke presenting with mld
ri ght hem paresis in 1991, which fully resol ved; gouty
arthritis involving the left first toe, inactive on
Al | opuri nol .

The patient Ilives wth his wfe in Mntville,
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Connecti cut. He works at EB as above but w thout
exposure to asbestos, according to the doctor.

Dr. Deren issued the follow ng supplenental report on April
29, 1999 (CX 5):

This is in response to you inquiry of 4/15/99
regarding M. Pringer. You wish to know whether in
i ght of his history having worked next to individuals
who were installing and renoving asbestos, and the
fact that he was exposed to airborne asbestos woul d be
a contributing factor in the developnment of his lung
cancer.

It seems reasonable since he did inhale asbestos he
had some conponent of asbestosis. People with
asbestosis have a higher incident of lung cancer,
especially if they snoke as M. Pringer did. Hence
hi s asbest os exposure and presunmed asbestosis woul d be
a contributing factor in his lung cancer devel opment.
(Enphasi s added)

The record al so contains the January 17, 2000 report of Dr.
Arthur C. De Gaff, Jr., Claimant's pul nonary expert, wherein
t he doctor states as follows (CX 1):

"Thank you for asking me to reviewthe records of John Pringer.
You indicate that M. Pringer worked as a planner for the
El ectric Boat Division of General Dynamcs from 1957 through
1987 and that during his career as a planner he had extensive
exposure to asbestos until the md-1970s. The exposure to
asbestos was a consequence of the necessity that M. Pringer
woul d be on submarines on a regul ar basis. Your inpression that
he had significant asbestos exposure is in keeping with ny
experience in interview ng many General Dynam cs enpl oyees whose
j ob description was "planner." The atnobsphere on the subnmari nes
during construction and retrofitting was such that anyone
wor ki ng on the boats, whether as a |agger (insulator) who was
directly working with asbestos or as a bystander, would inhale
significant asbestos dust. Apparently M. Pringer denied
asbest os exposure when questioned by Dr. Mchael Deren at the
time of his admssion to Lawence and Menorial Hospital on
9/5/95. | would take this to sinply nean that M. Pringer was
not working directly with asbestos but, as noted above, if he
were working on the boats during construction or retrofitting,
he would have been exposed to significant asbestos dust..
(Enphasi s added)

"Prior to the md-1970s, the air on submarines during

construction or in the process of retrofitting was severely
contam nated by asbestos dust throughout the submarines.
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Workers were neither offered nor required to wear protective
masks of any sort. Workers, either insulators or pipefitters
who directly worked with asbestos, or those who were nerely
byst anders on submarines at that tinme were subject to extensive
asbestos dust exposure. After the m d-1970s, asbestos dust
abat ement procedures were put in place by Electric Boat with the
consequence that asbestos exposure by Electric Boat workers was
mar kedly di m ni shed. M. Pringer worked at Electric Boat in the
interval from 1957 through 1975 during which tinme no abatenent
procedures were in place and asbestos dust exposure was
extensive. | am sure you will find on exam nation of his work
records that he spent considerable tinme on the submarines during
this tinme. Assuming this to be the case, he would have had
ext ensi ve asbestos exposure. (Enphasis added)

"He was al so a snoker and snoked 1-2 packs of cigarettes a day
for 60 years, according to Dr. Dham's history of 10/4/95.
Asbest os particles are adsorptive and by that adsorptive action
concentrate i nhal ed cigarette tars containing carci nogens. They
are also irritative and by their presence in lung tissue cause
| ocal scar tissue to form The effect of scar tissue alone is
known to increase the incidence of lung cancer, but conbi ned
with increased concentrations of carcinogens from cigarette
snoke the incidence of lung cancer is markedly increased in
snmokers who have also had asbestos exposure as conpared to
snmokers who have never had asbestos exposure. The incidence of
cancer anmpng asbestos-exposed individuals show are snokers is
approximately five tines the incidence of cancer anpbng persons
who do not have excessive asbestos exposure. (Enphasis added)

"Thus M. Pringer's exposure to asbestos was a significant
contributing factor to the devel opnent of his | ung cancer and to
his death."” (Enphasis added)

The record also contains the Septenmber 8, 1995 Summary
Report of Dr. Mchael M Deren wherein the doctor states as
follows (CX 6):

DI SCHARGE MEDI CATI ONS: Al | opuri nol and one baby aspirin per day.
OPERATI ONS AND PROCEDURES: Were 9/6/95 bronchoscopy and bi opsy.

This 71-year-old white male was admtted to the hospital with
shortness of breath for 2-3 nonths and a white-out of the left
lung. The patient denied chest pain or fever, but did have a 13
pound weight | oss. He also had a nonproductive cough,
generalized fatigue, but no hermoptysi s or cardi ac
synptomat ol ogy... He has difficulty clinbing a flight of stairs
due to shortness of breath. He has becone nore limted in his
activity over the |ast year. He had a l|eft-sided cerebro-
vascul ar accident in 1991 with a resolved right-si ded weakness.
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He has had gout for twenty years with synptons in his left first
toe and a history questionably of a left carotid arterial
di sease. He had a peptic ulcer diagnosed in 1980 but denies
hypertensi on, di abetes, or heart problens. He worked but had no
ship yard exposure to dust or asbestos. He had a tonsillectony
at age four. Medications include: Allopurinol 400 ng daily, one
baby aspirin daily, and Taganet on an as needed basis. He has
been a cigarette snoker up to two packs per day over the | ast
sixty years. Recently, he is down to about one pack per day...
(Enphasi s added)

The findings were those of severe obstructive disease no
bronchodi | at or response, mld to noderately severe restrictive
di sease and a DLCO that was severely decreased to 40% of
predi ct ed. Due to the scheduling difficulty, the patient was
di schar ged. He was aware of his diagnosis, the famly was
certainly aware of the diagnosis of cancer. They wish to go
home and t hi nk about what he wanted to do. The famly and the
patient realize that they should cone and follow up visit for
further evaluation and possible therapy, either surgical,
radi ati on or chenmot herapy for his cancer of the |ung.

The record al so contains the COctober 29, 1999 report of Dr.
J. Bernard L. Gee, the Enployer's pulnonary expert and the
doctor states as follows (RX 4):

This gentleman died on Novenber 9, 1995 aged 71 from | ung
cancer. He presented with a "white out" of the L. lung and
bi opsy showed a poorly differenti ated squanous cell |ung cancer
CT scan revealed a L. hilar mass, atelectasis pleural effusion
and a nedi astinal mass, with pericardial involvenent. There was
little shortness of Dbreath at that tine. He received
chenor adi ot herapy and pericardial drainage. Gt her illnesses
include a mld stroke and gout.

Exposure History: An EB enployee for 25 years and one-two ppd
smoking for 60 years, with several references to 2 ppd in
physi ci an's notes.

X-Ray Reports: None note asbestosis or pleural plaques, though
alL. lateralized pleural effusion was noted (10/4/95). A nornal
chest film on 11/3/91. PFTs 9/6/98 show severe |oss of flow
rates lung volumes and DL of a time when L. lung is essentia
functionless from the tunor/effusion. There 1is also sone

airflow obstruction, md-flow at 15%
Qpi ni on:

As regard the lung cancer:

a. This cancer should be ascribed to snmoking, at I|east 50
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pack/years; inplying about a 40 fold |lung cancer risk. The
studi es of Synder (ACS) noted in Surgeon General's report
give a relative lung cancer risk of at |least 50 fold at 60
pack years. This effect is enhanced by the use of non-
filters. These views are set forth by Shopland (JCN 83,
1142, 1991) and a recent NIH (NCI) publication 97-4213,
1987. The harnful effects of tar contents are addresses by
Zang and Wnder (Cancer; 70-69, 1995).

The risk of lung cancer in "asbestos workers" wthout
snoki ng adj ustnments, in the | atest Selikoff report is 3 and
simlar in the |large recent British studies. After snoking
adj ust ment, enpl oyi ng an esti mated overall snoking relative
risk of only 20, the report indicates a risk of 2 or |ess,

in a series with both asbestosis and nesotheli oma. The
above figures are overall results in which insulators and
hi storical construction workers are included. We stress

t hat many sub-groups of asbestos workers show little or no
excess lung cancers. For instance non-textile chrysotile
usi ng workers show no risk! This is set forth in the Ann

Occ. Hygi ene report which includes a summary of the data on
friction product workers who show NO excess |ung cancers.
Ot her studies indicate a threshold bel ow which no excess
|l ung cancers occur are indicated in the Mrgan and Cee
chapter and by the witings of Browne. However, for the
above reason we presently consider the lung cancer risk
from asbestos exposure alone to be absent in the present
case.

As regard asbestosis and |lung cancer, | believe there are
sound reasons for this cancer. These are again summri zed
in our chapter and include the follow ng considerations.
First, the excess lung cancers occur in those with abnorm
chest radi ographs. Second, in studies conducted at Yale -
there is an association between the inflammtory cells in
the aveoloi and the para-neoplastic squanous netapl asia
observed by bronchial biopsy in asbestos workers. Third,

asbestos fibers certainly produce both <cell growth
stimulating factors and carcinogenic oxidizing free
radi cal s. Fourth, asbestos fibers predonmnate in the

bronchi ol ar-al veol ar tissues with fewin the | arge airways
(Churg, BJM 501355, 1993) where many |ung cancers ari se.
Fifth, the greatest excess |lung cancer occurs in cohorts
with much asbestosis. Sixth, there is directly relevant
evidence from three pathology studies. The two
retrospective studies showed that in cases wth 1lung
cancer, 90-100% showed pul nonary asbestosi s (Ki pen, BIJM 44-
96, 1987) leaving no room for any cases w thout asbestosis
anong the remai ni ng workers (Newhouse, BIJM 46:637, 1993).
Seventh, there is little or no evidence in the Quebec
popul ation living around t he asbestos m nes of an increased

18



lung cancer risk in spite of the local anmbient air
containing fiber |levels several hundred fold higher than
those of N. Anerica urban dwellers (MDonal, Env. Health
Prespec. 62:319, 1985)

d. As regards synergi sm between snoking and | ung cancer, this
was an historic notion based on a few cohorts in which
statisticians usually stated "synergism cannot be

excluded." O itself, this is hardly proof! Moreover, it
applies only to few historic cohorts, but not to nost ol der

st udi es. It requires for its wvalidity an accurate
know edge of the lung cancer risks in life-long non-
snokers; such data, Berry notw thstandi ng, does not exist
because, as Selikoff pointed out in 1972 - he had never

seen | ung cancer in non-snmokers! Furthernore, current data
si nply does not support the synergismnotion, though it is
reasonable to regard asbestosis and snmoking as "co-

conspirators.” Dr . Selikoff's report of synergism
(3/12/89) was doubtful when first proposed by Selikoff in
1965. It is no longer valid and should not be cited as

rel evant to the contenporary scene. (Enphasis added)

To conclude, | consider this lung cancer should be ascribed to
snmoki ng and asbestos exposure was not a factor.

Dr. Gee reiterated his opinions at his My 19, 2000
deposition (RX 13) and noteworthy is the fact that the doctor
did not review Decedent’s chest x-rays and CT scan, just the
report of the radiologists. (RX 13 at 18-19, 24) Again | note
the doctor was reluctant to answer certain key questions asked
by Claimant’s attorney; instead the doctor several tinmes turned
key questions around to his point of view. See, e.g., RX 13 at
19-39, 40-43) In fact, Dr. Gee was even reluctant to admt that
t he prom nent changes seen on Decedent’s right | ower | obe on his
chest x-ray could be a sign of interstitial fibrosis or plaques,
a “marker” of prior asbestos exposure. (RX 13 at 22-24) \hile
Dr. Gee would not admt Decedent had a restrictive disease of
the lungs, he did admt Decedent “had restrictive chest wall
di sease.” (RX 13 at 24-25) Noteworthy is the fact that Dr. Gee
saw no signs of an enphysematous disease in an individual with
a snmoki ng history of at | east 40 pack years, and perhaps as much
as 60 pack years. (RX 13 at 27)

This closed record conclusively establishes, and | so find
and conclude, that Decedent's maritime enploynent did causally
produce Decedent's lung cancer, that the date of the work-
related injury is COctober 4, 1995 (RX 3), that the Enployer had
timely notice of Decedent's injury and subsequent death on
Novenmber 9, 1995 (CX 4), that the Enployer tinmely controverted
Claimant's and Decedent's entitlement to benefits and that
Claimant tinmely filed for benefits once a dispute arose between
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the parties. In fact, the principal issue is the nature and
extent of Decedent's disability, an issue | shall now resol ve.

In so concluding, |I accept and credit the well-reasoned and
wel | - docunent ed opi nions of Dr. Deren, as reflected in his April
29, 1999 report (CX 5), and of Dr. DeGraff, as reflected in his
January 17, 2000 report, that Decedent’s secondary exposure to
asbestos at the shipyard, together with his extensive cigarette
snmoki ng history and the synergistic effect between snoking in an
asbest os- exposed wor ker, hastened the devel opnment of Decedent’s
l ung cancer. Decedent’s exposure to asbestos at the shipyardis
established by the testinony of Edwin G Swanson (CX 10 at 5-9)
and that testinony stands uncontradicted.

While | am inpressed with Dr. Gee' s professional and
academ c qualifications (RX 10), | sinmply cannot accept his
opinions in this case for the reasons stated above in nmy review
of his deposition testinony. It is obvious that Dr. Gee has a
poi nt-of -view, was reluctant to answer certain key questions
and, when he did answer, he usually turned the question around
to reflect his point-of-view

Accordingly, in view of the foregoing, | reiterate ny
conclusion that Decedent’s lung cancer constitutes a work-
related injury.

Nature and Extent of Disability

It is axiomatic that disability under the Act is an econonic
concept based upon a nedical foundation. Quick v. Martin, 397
F.2d 644 (D.C. Cir. 1968); Owens v. Traynor, 274 F. Supp. 770
(D.Md. 1967), aff'd, 396 F.2d 783 (4th Cir. 1968), cert. deni ed,
393 U.S. 962 (1968). Thus, the extent of disability cannot be
measured by physical or nmedical condition alone. Nar dell a v.
Canpbel | Machi ne, Inc., 525 F.2d 46 (9th GCir. 1975) .
Consi deration nust be given to claimant's age, education,
i ndustrial history and the availability of work he can perform
after the injury. American Miutual I|nsurance Conpany of Boston
v. Jones, 426 F.2d 1263 (D.C. Cir. 1970). Even a relatively
mnor injury may lead to a finding of total disability if it
prevents the enpl oyee fromengaging in the only type of gainful
enpl oynment for which he is qualified. (1d. at 1266)

Aver age Weekly Wage
For the purposes of Section 10 and the deterni nation of the
enpl oyee's average weekly wage with respect to a claim for

conpensation for death or disability due to an occupationa
disability, the time of injury is the date on which the enpl oyee
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or claimnt becones aware, or on the exercise of reasonable
diligence or by reason of nedi cal advice should have been aware,
of the relationship between the enpl oynent, the di sease, and the
death or disability. Todd Shipyards Corp. v. Black, 717 F.2d
1280 (9th Cir. 1983); Hoey v. General Dynam cs Corporation, 17
BRBS 229 (1985); Pitts v. Bethlehem Steel Corp., 17 BRBS 17
(1985); Yal owchuck v. General Dynanmi cs Corp., 17 BRBS 13 (1985).

The 1984 Anmendnents to the Longshore Act apply in a new set
of rules in occupational disease cases where the tinme of injury
(i.e., beconmes mani fest) occurs after claimnt has retired. See
Wbods v. Bethl ehem Steel Corp., 17 BRBS 243 (1985); 33 U S.C
8§8902(10), 908(C)(23), 910(d)(2). In such cases, disability is
defi ned under Section 2(10) not in terms of |oss of earning
capacity, but rather in ternms of the degree of physical
i npai rment as determ ned under the guidelines promul gated by the
Ameri can Medi cal Association. An enployee cannot receive total
di sability benefits under these provisions, but can only receive
a permanent partial disability award based upon the degree of
physi cal i npairnent. See 33 U S.C. 8908(c)(23); 20 C F.R
8702.601(b). The Board has held that, in appropriate
ci rcunst ances, Section 8(c)(23) allows for a permanent parti al
i npai rment award based on a one hundred (100) percent physical
i mpai rment. Donnell v. Bath Iron Wirks Corporation, 22 BRBS 136
(1989). Further, where the injury occurs nore than one year
after retirement, the average weekly wage is based on the
Nati onal Average Weekly Wage as of the date of awareness rather
t han any actual wages received by the enpl oyee. See 33 U S.C
8910(c)(2)(B); Taddeo v. Bethlehem Steel Corp., 22 BRBS 52
(1989); Smth v. Ingalls Shipbuilding, 22 BRBS 46 (1989). Thus,
it is apparent that Congress, by the 1984 Anendnents, intended
to expand the category of <claimants entitled to receive
conpensation to include voluntary retirees.

However, in the case at bar, Claimnt may be an i nvol untary
retiree if he left the workforce because of work-related
pul monary probl ens. Thus, an enployee who involuntarily
wi thdraws from the workforce due to an occupational disability
may be entitled to total disability benefits although the
awar eness of the relationship between disability and enpl oynment
did not beconme manifest until after the involuntary retirenment.
In such cases, the average weekly wage is conputed under 33
US C 8910(C) to reflect earnings prior to the onset of
disability rather than earnings at the |later time of awareness.
MacDonal d v. Bethlehem Steel Corp., 18 BRBS 181, 183 and 184
(1986). Conpare LaFaille v. General Dynam cs Corp., 18 BRBS 882
(1986), rev'd in relevant part sub nom LaFaille v. Benefits
Revi ew Board, 884 F.2d 54, 22 BRBS 108 (CRT) (2d Cir. 1989).
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Thus, where disability commences on the date of involuntary
wi thdrawal from the workforce, claimnt's average weekly wage
shoul d refl ect wages prior to the date of such w thdrawal under
Section 10(c), rather than the National Average Wekly Wge
under Section 10(d)(2)(B).

However, if the enployee retires due to a non-occupati onal
disability prior to manifestation, then he is a voluntary
retiree and is subject to the post-retirenment provisions. I n
Wbods v. Bet hl ehem Steel Corp., 17 BRBS 243 (1985), the Benefits
Revi ew Board applied the post-retirenment provisions because the
enpl oyee retired due to di sabling non-work-rel ated heart di sease
prior to the manifestation of work-rel ated asbestosis.

Claimant was in good health at the tinme of his early
retirenment on January 31, 1986 (RX 8), worked part-time at a
| ocal department store to keep busy for four or five years and
hi s di sease was di agnosed on or about October 4, 1995.

Accordingly, Decedent is a voluntary retiree and any
benefits shall be awarded based upon the Nati onal Average Wekly
Wage as of October 1, 1995 as Decedent passed away on Novenber
9, 1995. (CX 4) As of that date, the National Average Wekly
Wage was $391. 22.

Deat h Benefits and Funeral Expenses Under Section 9

Pursuant to the 1984 Amendnents to the Act, Section 9
provi des Death Benefits to certain survivors and dependents if
a work-related injury causes an enployee's death. Thi s
provi sion applies with respect to any death occurring after the
enact ment date of the Amendnments, Septenber 28, 1984. 98 Stat.
1655. The provision that Death Benefits are payable only for
deat hs due to enploynent injuries is the sanme as in effect prior
to the 1972 Anendnents. The carrier at risk at the time of
decedent's injury, not at the time of death, is responsible for
payment of Death Benefits. Spence v. Term nal Shipping Co., 7
BRBS 128 (1977), aff'd sub nom Pennsylvania National Mitual
Casualty I nsurance Co. v. Spence, 591 F.2d 985, 9 BRBS 714 (4th
Cir. 1979), cert. denied, 444 U S. 963 (1975); Marshall .
Looney's Sheet Metal Shop, 10 BRBS 728 (1978), aff'd sub nom
Travel ers I nsurance Co. v. Marshall, 634 F.2d 843, 12 BRBS 922
(5th Cir. 1981).

A separate Section 9 claimnust be filed in order to receive
benefits under Section 9. Alneida v. General Dynam cs Corp., 12
BRBS 901 (1980). This Section 9 claimmust conmply with Section
13. See WIlson v. Vecco Concrete Construction Co., 16 BRBS 22
(1983); Stark v. Bethlehem Steel Corp., 6 BRBS 600 (1977).
Section 9(a) provides for reasonable funeral expenses not
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exceeding $3,000. 33 U.S.C A 8909(a) (West 1986). Prior to
the 1984 Amendnents, this ampunt was $1,000. This subsection
contenpl ates that paynment is to be nade to the person or
busi ness providing funeral services or as reinbursenent for
payment for such services, and paynent is limted to the actua
expenses incurred up to $3,000. Claimant is entitled to
appropriate interest on funeral benefits untinely paid. Adans
v. Newport News Shipbuilding and Dry Dock Conpany, 22 BRBS 78,
84 (1989).

Section 9(b) which provides the formula for computi ng Death
Benefits for surviving spouses and children of Decedents nust be
read in conjunction with Section 9(e) which provides m ni num
benefits. Dunn v. Equitable Equipnent Co., 8 BRBS 18 (1978);
Lonbardo v. Mbore-McCornmack Lines, Inc., 6 BRBS 361 (1977); G ay
v. Ferrary Marine Repairs, 5 BRBS 532 (1977).

Section 9(e), as anmended in 1984, provides a maxi num and
m ni nrum death benefit |evel. Prior to the 1972 Anmendnents,
Section 9(e) provided that in conputing Death Benefits, the
average weekly wage of Decedent could not be greater than $105
nor less than $27, but total weekly conmpensation could not
exceed Decedent's weekly wages. Under the 1972 Anendnents,
Section 9(e) provided that in conputing Death Benefits,
Decedent's average weekly wage shall not be less than the
Nati onal Average Wekly Wage under Section 6(b), but that the
weekly death benefits shall not exceed decedent's actual
aver age weekly wage. See Dennis v. Detroit Harbor Term nals, 18
BRBS 250 (1986), aff'd sub nom Director, OACP v. Detroit Harbor
Termnals, Inc., 850 F.2d 283 21 BRBS 85 (CRT) (6th Cir. 1988);
Dunn, supra; Lonmbardo, supra; Gray, supra.

In Director, OANCP v. Rasmussen, 440 U. S. 29, 9 BRBS 954
(1979), aff'g 567 F.2d 1385, 7 BRBS 403 (9th Cir. 1978), aff'g
sub nom Rasnussen v. GEO Control, Inc., 1 BRBS 378 (1975), the
Suprene Court held that the maxi num benefit |evel of Section
6(b)(1) did not apply to Death Benefits, as the deletion of a
maxi mum | evel in the 1972 Amendnent was not inadvertent. The
Court affirmed an award of $532 per week, two-thirds of the
enpl oyee's $798 average weekly wage.

However, the 1984 anmendnents have reinstated that maxi num
limtation and Section 9(e) currently provides that average
weekly wage shall not be | ess than the National Average Wekly
Wage, but benefits may not exceed the |esser of the average
weekly wage of Decedent or the benefits under Section 6(b)(1).

In view of these well-settled principles of law, I find and
conclude that Cl aimnt, as the surviving Wdow of Decedent, is
entitled to an award of Death Benefits, commenci ng on Novenber
9, 1995, the date of her husband's death, based upon the
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Nati onal Average Wekly Wage $391.22 as of that date, pursuant
to Section 9, as | find and conclude that Decedent's death
resulted from a conbination of his work-related asbestos-
related disease and his lung cancer, which conditions were
first diagnosed and reported by Dr. Deren after Decedent's
hospitalization from Septenmber 26, 1995 at the L&M Hospital
(RX 2 and RX 3) The Death Certificate certifies as the
i mmedi ate cause of death, cardio-pulnonary arrest due to |ung
cancer (CX 4), Dr. Deren and Dr. DeGaff have opined that
Decedent' s pul nonary condition was a contributing factor in his
eventual dem se. (CX 5) Thus, | find and conclude that
Decedent’s death resulted from and was related to his work-
related injury.

David Pringer, Claimant's and Decedent's son, who was born
on Septenmber 21, 1960 and who is blind, is not entitled to
survivor's benefits as Decedent was not the support of his son
and as David Pringer has his own apartnent and support hinmself
by his Social Security Adm nistration benefits. (TR 21-22) 1In
this regard, see Johnson v. Continental Gain Co., 58 F.3d 1232
(8th Cir. 1995); Doe v. Jorka Corp. of New England, 21 BRBS 142
(1988). But see Mkell v. Savannah Shipyard, 24 BRBS 100
(1990), aff’d on recon., 26 BRBS 32 (1992), aff’d nem sub nom
Argonaut Co. v Mkell, 14 F.3d 58 (11t" Cir. 1994).

| nt er est

Al t hough not specifically authorized inthe Act, it has been
accepted practice that interest at the rate of six (6) percent
per annum is assessed on all past due conpensati on paynents.
Aval | one v. Todd Shipyards Corp., 10 BRBS 724 (1978). The
Benefits Review Board and the Federal Courts have previously
uphel d interest awards on past due benefits to ensure that the
enpl oyee receives the full amunt of conpensation due. Watkins
v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 556 (1978),
aff'd in pertinent part and rev'd on other grounds sub nom
Newport News v. Director, OANCP, 594 F.2d 986 (4th Cir. 1979);
Santos v. General Dynam cs Corp., 22 BRBS 226 (1989); Adans v.
Newport News Shi pbuilding, 22 BRBS 78 (1989); Smth v. Ingalls
Shi pbui I ding, 22 BRBS 26, 50 (1989); Caudill v. Sea Tac Al aska
Shi pbui I ding, 22 BRBS 10 (1988); Perry v. Carolina Shipping, 20
BRBS 90 (1987); Hoey v. General Dynamcs Corp., 17 BRBS 229
(1985). The Board concluded that inflationary trends in our
econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making cl ai nant whol e, and
held that ". . . the fixed six percent rate should be replaced
by the rate enployed by the United States District Courts under
28 U.S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills S
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Grant v. Portland Stevedoring Conpany, 16 BRBS 267, 270 (1984),
nodi fi ed on reconsi deration, 17 BRBS 20 (1985). Section 2(m of
Pub. L. 97-258 provided that the above provision would becone
ef fective October 1, 1982. This Order incorporates by reference
this statute and provides for its specific admnistrative
application by the District Director. The appropriate rate
shall be determ ned as of the filing date of this Decision and
Order with the District Director.

The Benefits Review Board has held that the enployer nust
pay appropriate interest on untinmely paid funeral benefits as
funeral expenses are "conpensation” under the Act. Adans V.
Newport News Shi pbuil ding, 22 BRBS 78, 84 (1989).

Section 14(e)

Claimant is not entitled to an award of additional
conpensation, pursuant to the provisions of Section 14(e), as
t he Enpl oyer tinely controverted Claimant's entitl enent to Death
Benefits. (TR ) Ranpbs v. Universal Dredging Corporation, 15
BRBS 140, 145 (1982); Garner v. din Corp., 11 BRBS 502, 506
(1979).

Medi cal Expenses

An Enpl oyer found |liable for the paynent of conpensationis,
pursuant to Section 7(a) of the Act, responsible for those
medi cal expenses reasonably and necessarily incurred as a result
of a work-related injury. Perez v. Sea-Land Services, Inc., 8
BRBS 130 (1978). The test is whether or not the treatnent is
recogni zed as appropriate by the nmedi cal profession for the care
and treatnment of the injury. Col burn v. General Dynam cs Corp.,
21 BRBS 219, 22 (1988); Barbour v. Wodward & Lothrop, Inc., 16
BRBS 300 (1984). Entitlenment to nedical services is never tine-
barred where a disability is related to a conpensable injury.
Addi son v. Ryan-Walsh Stevedoring Conpany, 22 BRBS 32, 36
(1989); Mayfield v. Atlantic & @Gulf Stevedores, 16 BRBS 228
(1984); Dean v. Marine Termnals Corp., 7 BRBS 234 (1977).
Furt hernore, an enployee's right to select his own physician,
pursuant to Section 7(b), is well settled. Bulone v. Universal
Term nal and Stevedore Corp., 8 BRBS 515 (1978). Claimnt is
also entitled to rei mbursenent for reasonabl e travel expenses in
seeki ng medi cal care and treatnent for his work-related injury.
Tough v. General Dynam cs Corporation, 22 BRBS 356 (1989);
Glliamv. The Western Union Tel egraph Co., 8 BRBS 278 (1978).

| n Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981),
rev'd on other grounds, 682 F.2d 968 (D.C. Cir. 1982), cert.
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deni ed, 459 U. S. 1146, 103 S.Ct. 786 (1983), the Benefits Review
Board held that a claimant's entitlenent to an initial free
choice of a physician under Section 7(b) does not negate the
requi rement under Section 7(d) that claimnt obtain enployer's
aut horization prior to obtaining nmedical services. Banks v.
Bath Iron Works Corp., 22 BRBS 301, 307, 308 (1989); Jackson v.
| ngal I s Shi pbui |l ding Division, Litton Systens, Inc., 15 BRBS 299
(1983); Beynum v. Washi ngton Metropolitan Area Transit
Aut hority, 14 BRBS 956 (1982). However, where a cl ai mant has
been refused treatnent by the enployer, he need only establish
that the treatment he subsequently procures on his own
initiative was necessary in order to be entitled to such
treatment at the enployer's expense. Atlantic & Gulf
Stevedores, Inc. v. Neuman, 440 F.2d 908 (5th Cir. 1971);
Matt hews v. Jeffboat, Inc., 18 BRBS at 189 (1986).

An enpl oyer's physician's determ nation that Claimnt is
fully recovered is tantanmount to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. Cir.
1984); Wal ker v. AAF Exchange Service, 5 BRBS 500 (1977). All
necessary nedi cal expenses subsequent to enployer's refusal to
aut hori ze needed <care, including surgical <costs and the
physician's fee, are recoverable. Roger's Term nal and Shi ppi ng
Corporation v. Director, OANP, 784 F.2d 687 (5th Cir. 1986);
Ander son v. Todd Shi pyards Corp., 22 BRBS 20 (1989); Ball esteros
v. Wllanmette Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attendi ng physician file the
appropriate report within ten days of the exam nation. Unless
such failure is excused by the fact-finder for good cause shown
in accordance with Section 7(d), claimnt my not recover
medi cal costs incurred. Betz v. Arthur Snowden Conpany, 14 BRBS
805 (1981). See also 20 C.F.R 8702.422. However, the enpl oyer
must denonstrate actual prejudice by late delivery of the
physician's report. Roger's Term nal, supra.

On the basis of the totality of the record, | find and
concl ude that Cl ai mant has shown good cause, pursuant to Secti on
7(d). Cl ai mant advised the Enployer of her husband's work-
related injury in a tinmely fashion and requested appropriate
medi cal care and treatnent. However, the Enployer did not
accept the claimand did not authorize such nedical care. Thus,
any failure by Claimant to file tinely the physician's report is
excused for good cause as a futile act and in the interests of
justice as the Enployer refused to accept the claim

Accordingly, the Enployer shall pay for, or reinburse
Cl ai mant, for the reasonabl e, necessary and appropri ate nedi cal
care and treatnent relating to his lung cancer between Sept enber
5, 1995 (CX 6) and Novenber 9, 1995, subject to the provisions
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of Section 7 of the Act.

Attorney's Fee

Clai mant's attorney, having successfully prosecuted this
matter, is entitled to a fee assessed agai nst the Enployer as a
self-insurer. Claimant's attorney filed a fee application on
June 29, 2000 (CX 12), concerning services rendered and costs
incurred in representing Clai mpant between July 15, 1999 and June
8, 2000. Attorney Stephen C. Enbry seeks a fee of $6,993.29
(i ncludi ng expenses) based on 36.50 hours of attorney tinme at
$165. 00 and $200. 00 per hour and 3 hours of paralegal tine at
$64. 00 per hour.

The Enpl oyer has accepted the requested attorney's fee as
reasonable in view of the benefits obtained, the item zed
services and the hourly rate charged. (RX 8A)

I n accordance with established practice, | wll consider
only those services rendered and costs incurred after June 23,
1999, the date of the informal conference. Services rendered
prior to this date should be submtted to the District Director
for her consideration.

In light of the nature and extent of the excellent |egal
services rendered to Claimant by her attorney, the amount of
conpensation obtained for Clainmnt and the Enployer's comments
on the requested fee, | find alegal fee of $6,993.29 (including
expenses of $376.29) is reasonable and in accordance with the
criteria provided in the Act and regulations, 20 C F. R
8§702. 132, and is hereby approved. The expenses are approved as
reasonabl e and necessary litigation expenses.

ORDER

Based upon the foregoing Findings of Fact, Concl usions of
Law and wupon the entire record, | issue the follow ng
conpensation order. The specific dollar conputations of the
conpensation award shall be adm nistratively performed by the
District Director.

It is therefore ORDERED that:
1. The Enpl oyer shall pay Decedent's w dow, Elizabeth

Pringer, ("Claimant"), Death Benefits from Novenmber 9, 1995,
based upon the National Average Wekly Wage of $391.22, in
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accordance with Section 9 of the Act, and such benefits shall
continue for as long as she is eligible therefor.

2. The Enployer shall also reinburse or pay C ainmnt
reasonabl e funeral expenses of $1,450.00, pursuant to Section
9(a) of the Act. (CX 3)

3. I nterest shall be paid by the Enployer on all accrued
benefits at the T-bill rate applicable under 28 U S.C. 81961
(1982), conputed fromthe date each paynent was originally due
until paid. The appropriate rate shall be determ ned as of the
filing date of this Decision and Oder with the District
Director.
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Interest shall also be paid on the funeral benefits untinmely
paid by the Enployer.

4. The Enpl oyer shall furnish such reasonabl e, appropriate
and necessary nedi cal care and treatnment as the Decedent’ s work-
related injury referenced herein may have required between
Septenber 5, 1995 and Novenber 9, 1995, subject to the
provi sions of Section 7 of the Act.

5. The Enpl oyer shall pay to Claimant's attorney, Enbry
and Neusner, the sum of $6,617.00 (including expenses) as a
reasonable fee for representing Claimnt herein before the
O fice of Adm nistrative Law Judges between July 15, 1999 and
June 8, 2000.

DAVI D W DI NARDI
Adm ni strative Law Judge

Dat ed:

Bost on, Massachusetts
DVWD: j |
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